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Arising out of Order-in-Original No As Per Order dated 30.12.2015 Issued by:
Superintendent,Central Excise, Din: Mehsana, A'bad-111.

319)Graaf / 4fart ant Tr gi var Name & Address of The Appellants/Respondents

M/s. AS PER ORDER.

( g or4t cm#sr orig€ al{ #ft anfa fr If@art st or@ RRfsa Tra war &:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

Rt zrcn, qr z[ca vi ala 3r9lat nznfeaur at 3r4ta--
' Appeal to Customs Central Excise And Service Tax Appellate Tribunal:-

fa,ft tf@/fm,1994 cffl" tlm 86 cfi 3iafa 3rfta at frr9 cfi "C!Nf cBl" "\ill "flcITTfr :
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2flu qt #l zed,Tr ye yi @ara 3r4l#tr nrznf@rau it2o, q #ea srfRqza
. cbl-CJl-30-s, ~~. '115J.JGlis!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016 .

0
., (ii) 3r@a)1 nznf@raw at fa#tu 3rf@)fzr , 1994 cffl" tlm 86 (1) cfi 3iafa 3rfta
flql¢'< PfllJ.Jlqc1"i, 1994 cfi frn:r:r 9(1)cfi 3Wm ~mft, 'C!Jl1=f ~.ii- 5 lf "clR ~ lf cBl" "\ill
aft g rrr fr 3rat a fas or4h #l n{ slur#t uRi ht wt afg
(sri aga uifa ,Ra @tf) 3it arr # f en i mu@av al 'Xj rug fer &, ael a nf
t11cl"\i!Plcb af-51' ~ cfi 'Xjlll4lo cfi gr4 «Rrzr a a ai~ha aa rr #u '\il"ITT flqlcf5-< cBl"

, +JTll', m cBl" +J11T aJTx 'clTIT<TT ·Tznr uifn T; 5 'cl'ruf al Ga mm ? ai nu, 1000/- #la hurt
mr\T I '\il"ITT fl q I¢'< cBl" mi,, an at +J11T aJW 'cl11TllT Tfm ~ ~ 5 'cl'ruf <TT 50 'cl'ruf 'ciclJ 61 cTT ~
5000/- ffi ~ mr\T 1 '\il"ITT fl q I cf5-< cBl" it, ans a$t +l11T aiw 'clTIT<TT Tfm ~ ~ 50 'cl'ruf m
Ura Gnat & asi q; 100oo/- #ha 3sf @1ft

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
' Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shali be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount ofdservice tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in

•; the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fcRfm"~.1994 cCr m 86 cCr '3"Cf-m (2-q) cB" 3fuT@ ~~ Pw-11qcR1. 1994 cB" ~ 9 (2-q) cB"
3iafa feiffa mhrf ~.tf.7 if c#r \jff ~ -qcT iN1cB" rrer nga, 4tu wwr ye/ gad, atu snr zye
(3r8ta ) am2 at ufit '( sa a mfr uR sf) sit nga/srr agar srrar sq 3rrzga, #ta snr ye,
aft4ta -,Turf@raw1 at maaa a a fer a gg v#tr vi b4tr snr zc ate/ agar, #4hr snr gen gTT
aRa art t uf hr#t e)ft
(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of

, which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs I
· Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. zrenizi)era rrarcazu gen ar@fr, 1975 c#r Wffi "CR~-1 cB" sia«fa fefRa fag 31ga Te 3mer vi
err ,if@rant 3? at fR u xii 6.50/- ha at narazr yea fas cam sir a1Reg1

, 2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. «fir zrea, aa zyca vi tar or4lrzr +nznf@row (arffef@en) Rua4t, 1so2 affa gi 3ru iif@era l=fl1wlT
cpl" ti~~c'I ffl ~ frm1:rr c#r 3lR 'lfr tIIFf~ fcnm uf@T t I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs,. Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tar arcs, #c4hr 3era srca vi aaras r4)#tr qf@rawr (ale#a am 3Jtftm #mi ii kc4tar 3na rca.:, .:, .:,

37f@1fGzr , £&gg #t arr 34 a iaaa faerr(«in-) 3f@0Gu eg(a°g Rt viz9) f@aria: €.e2erg st Rt
fa#tr arf@2fG,a, &&y r arr cs h .mn@'~cffi' aft m-al'~~l, 'cicl'RT~~~'Cfa'-~~~ 3rfarcmrt
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arff zrur a siaiasarrsaft artf@aer rf@ramtswz a 3rf@raazt
#ctr3ea areaviharaa3iafaa fag av sraif n@?z.:, .:,

(il mu 11 ~ c);' 3@'3lo fmnfu:r ~
(ii) al sm t t a{ naa rfr
(iii) ~~ Pal<1a-m1t>"i1 c);' fa!r<l'a:r 6 c);' 3ra'mf ~~

» 3rat asrfzr fazrqrhnan fa#hr (i. 2) 3rf@fez, 2014 # 3wara q4ff sr4)hrurf@ratamar
.~~~'Qcf 3ftfrnqi)'~~~I

4. For an appeal ro be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) -~ s.dwR me.•~~r c);'m 37fl qTf@raw #qrzi grca 3rrar 9res m GtJs faafea t at ir fr az.:, .:,

~~c);' 10% armrrar~3lk~~&1Ts fac:111-&a ti~oGfa-asc);' 10% armrrar~~~~~I.:, .:, .:,

(4 )(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty,,,where:;1=1enalty alone is in

• II ,..-/"',<.{' -'l I ,':j <F<~. -.
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V2(BAS)02/STC-III/16-17/A.I

ORODER-IN-APPEAL

Following appeals have been filed by Mis Ashirwad Marbles, Malana Patiya, Delhi

Highway, Palanpur, H O Banaskatha, Gujarat and M/s Ashish Marbles, Danta Road, AmbajL

Banaskanth, Gujarat (hereinafter referred to "the appellants") against orders-in-original

(hereinafter referred to as "impugned orders") passed by the Superintendent of Service Tax

Range, Mehsana Division (hereinafter referred to as 'the adjudicating authority").

SNo Name of appellant 010 No. & date Appeal No.

1 Mis Ashirwad Marbles 103/Supdt/STR/Meh/2015 03/STC-III/16-17
dated 30.12.2015

2 Ashish Marbles 104/Supdt/STR/Meh/2015 02/STC-III/16-17
dated 30.12.2015

et

2. A show cause notice dated 11.03.2013 was issued to the appellants for non-filing of

ST-3 returns for the period from April 2012 to June 2012, by proposing penalty in terms of

Rule 7 of Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994. Vide the

impugned orders, the adjudicating authority has imposed penalty of Rs.20,000/- each on the

appellants.

3. Being aggrieved, the appellants have filed the instant appeals on the grounds that the

impugned orders is patently against law, contrary to the facts on record and the imposition- of

penalty is required to be set aside; that the appellants are engaged in the business of cutting,

polishing of stone on job work basis and their process are amount to manufacture in terms of

chapter note and in terms of erstwhile Section 65(19), any activity that amounts to

manufacture have been excluded from the definition of Business Auxiliary service and no

· 0 there is no liability to pay service tax; that as per CBEC circular no.97/8/07-ST dated

23.08.2007, if no service is rendered by service provider, there is no requirement to file ST-3

return.

3. Personal hearing in the matter was held on 04.01.2017 and Shri Punit Prajapati,

Chartered Accountant appeared on behalf of the appellant. He reiterated the grounds of

appeal.

4. I have considered the facts of the case and submissions made by the appellant in the

appeal memorandum. The limited issue to be decided in the instant case is relating to

imposition ofpenalty for non filing of ST-3 returns during April 2012 to June 2012.

5. As per provisions of Section 70, every person liable to pay the service tax, shall

himself assess the tax due on the service provided by him and shall furnish a return in the

prescribed format before the concerned authority. As per.amended Rule 7 of the Service Tax qp
Rules, 1994, form ST-3 required to be submittedi/ seeker 2012 shall cover the }

ye7.me. -A
period from 1 April 2012 to 30h June 2012. 4Rufe 7of theService Tax Rules 1994
stipulates penalty for non-filing ofprescribed ST-3returns;jj:timeThe statute prescribes that

#?
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from the date prescribed for submission of ST-3 return, rupees five hundred for the delay of

fifteen days, one thousand rupees for beyond fifteen days but not later than thirty days and

beyond thirty days, an amount of rupees one thousand plus hundred rupees every day. The

provisions to the said Rules provides the total amount payable in terms of the said rule, for

delayed submissions of return, shall not exceed the amount specified in Section 70 of the

Finance Act. i.e Rs.20,000/-.

6. I observe that the appellants are engaged in the business of cutting, polishing of stone

on job work basis and their process are amount to manufacture in terms of chapter note 3 to

chapter 68 and any activity that amounts to manufacture have been excluded from the

definition of taxable service. The appellant submitted that as per Board's circular

No.97/8/2007-ST dated 23.08.2007, the persons who are not liable to pay service tax are not

required to file ST-3 returns. The said Circular states as under:

"6.1 The service tax return is required to be filed under Section 70 of the Act readwith
rule 7 ofthe Rules, by "any person liable topay the service tax:". This return is required to
be filed on a halfyearly basis, in Form ST-3. For the periodsfrom April to September and
October to March, it must be filed by the 25 October and the 25" April respectively.
Further, 'Input Service Distributor' is also required tofile this return. Persons who are not
liable topay service tax (because ofan exemption including turnover basedexemption), are
not required tofile ST-3 return."

8. Looking into the facts and circumstances of the instant case, I find merit

consideration in the argument of the appellant. I observe that the adjudicating authority has

not considered the above facts and also not discussed the details of other taxable service if

any provided by the appellant. In the circumstances, the penalty imposed by the adjudicating

authority is not justifiable and not sustainable. Therefore, the same is required to be set aside

and I do so.
9. In view of above discussion, I allow the appeal filed by the appellants and set aside the

impugned orders. Both the appeals stand disposed of in above terms.

Attested

0

0

anise
(3ar gin)

3rg (3r4er-I)
Date: 2901/2017

)a.[v#e$so
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.
To
Mis Ashirwad Marbles,
Malana Patiya, Delhi Highway, Palanpur,
HO Banaskatha, Gujarat

M/s Ashish Marbles,
Danta Road, Ambaji, Banaskanth, Gujarat

.
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Copy to:
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III
4. The Assistant Commissioner, Central Excise, Mehsana Division.
$Guard fle.

6. P.A.
1 v2€BA)02]tuI]1-l
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